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BEFORE THE HON'BLE NATIONAL GREEN TRIBUNAL
WESTERN ZONE

AT
PUNE

IN
ORIGINAL APPLICATION No. 54 of 2020

IN THE MATTER OF:-

SHASHIKANT VITTAL KAMBLE
....APPLICANT (s)

VERSUS
STATEOFMAHARSHTRA OTs

....RESPONDENT(s)

REPLY ON BEHALF OF RESPONDENT NO.IO MINISTRY OF
ENVIRONMENT, FOREST AND CLIMATE CHANGE (MoEF&CC) IN

COMPLIANCE OF ORDER DATED 12,09.2022

MOST RESPECTFULLY SHOWETH:-

I, E. Thirunavukkarasu, S/o M. Elangovan, aged about 54 years, working as

Scientist "8" in the Ministry of Environment, Forest and Climate Change

(MoEF&CC),lntegrated Regional Office, Nagpur, the deponent herein do

hereby solemnly affirm and state on oath as under:-

l. That, I am authorized by the Competent Authority in the Ministry, New

Delhi to swear the present repty affidavit on behalf of MoEF&CC.

ttheapplicant has filed this application against the Respondent company

v
%
+
o

oFtru

shtra Eye Land (Ellora Build Well Pvt. Ltd.) for their residential

2
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&commercial project comprising the total of 46614.00 sq.m. and the total built

up area of 10,8401 sqm. out of which about 34,126.05 sq.m. Construction has

been completed without prior EC. The Environment Clearance for the project in

question has been granted by the SEIAA, Maharashtra on 31.12.2019 under

category 8 (a) of the EIA Notification, 2006 as amended.

follows:

"From the side of Respondent No. L)/MoEF&CC- Mr. Rahul Garg,

Learned Counsel has appeared but his ffidavit is not on record. He is

also directed to file an ffidavit, stating the position of law as to whether

grant of EC under 'Amnesty Window'/scheme will condone all past

violations of the Project Proponent in this case or environmental

compensation worked out by MPCB needs to be considered in addition to

including cost of remediation plan and natural and community resourc

4. That the answering respondent issued an Environmental Impact Assessment

Notification number S.O. 1533(E) dated 14.09.2006 superseding the

Environmental Impact Assessment Notification 1994 under the Environment

-lt{

3. That the Hon'ble Tribunal vide its order dated 12.09.2022 has directed as

Bank Guarantee directed by SEIAAfoT Ewironmental Management Plan

plan."

(Protection) Act, 1986. The EIA Notification, 2006 regulates developmental

3
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v

projects in respect of construction of new projects/ activities/ expansion or

modernization of existing projects in different parts ofthe country after the prior

Environmental Clearance under sub section (3) of section 3 of the said Act, in

accordance with the procedure specified in the notification under the provisions

of the EIA Notification, 2006, Environment Clearance for Building and

under entry 8 (a) & (b) of the Schedule to the EIA Notification,, 2006. The entry

8(a) and 8(b) of the Schedule of EIA Notification 2006, as amended provides as

follows;

"8(a): Building and Construction projects - > 20000 sqm. and < 150000

sqm. of built-up area require EC.

8(b): Townships and Area Development projects - Covering an area > 50

ha. and or built up area >150000 sqm.- require EC. (All projects under

Item 8(b) shall be appraised as Category B1).

The aforementioned entries under item 8(a) and 8(b) are categorised as category

'B' projects under the EIA Notification,2006 and require appraisal by the State

Level Expert Appraisal Commiftees (SEACs) and approved by the State Level

Environment Impact Assessment Authorities (SEIAAs). Further, in the absence

of a duly constituted SEIAA/SEAC, a category'B'project shall be considered

annexed as Annexure - R- l0/l .

Construction Projects & Township and Area Development Projects are covered

at the Central Level as category 'B' project."

Copy of the Environmental Impact Assessment Notification, 2006 is

4
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S.O.804 (E) dated 14.03.2017 for appraisal of projects for grant of Terms of

References/Environmental Clearance which had started the work on site,

expanded the production beyond the limit of Environmental Clearance, or

changed the product mix without obtaining prior Environmental Clearance

under the EIA Notification, 2006 as amended. It is pertinent to mention that

only projects or activities, which were in violation on the date of notification

dated 14.03.2017, were eligible to apply for EC underthis notification and the

project proponents could apply for EC under this notification within six months

from the date of publication, l.e.' between 14.03.2017 and 13.09.2017. This

window was extended further from 14.03.2018 to 13.04.2018 as per the

direction of the Hon'ble High Court of Madras.

That as per the procedure laid down in the aforesaid notihcation that while

granting Environmental Clearance, the Expert Appraisal Committee shall

stipulate the implementation of Environmental Management Plan, comprising

of remediation plan and natural community reso

corresponding to the ecological damage assessed and

due to operating the project without EC or in violation

Further,, the project proponent will be required to submit a bank guarantee

urce augmen "rrt:fr$ .

economic benefit firivo --'1t}
_^ i ..-'.r,:1,;"*

of an existing EC. :," .

I
6t

/. \

equivalent to the amount of remediation plan and Natural and Community

5. It is submitted that the Answering Respondent issued a Notification vide

| . ,.-;
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Resources Augmentation Plan with the State Pollution Control Board and the

quantification will be recommended by Expert Appraisal Committee and

prior to the grant of EC and will be released after successful implementation of

the remediation plan and Natural and Community Resources Augmentation

Expert Appraisal Committee and approval of the Regulatory Authority.

Copy of the Notilication S.O.804 (E) dated 14.03.2017
An nexu re

is annexed as
R-10/2.

q

w

the bank guarantee equivalent to the amount of remediation plan and Natural

and Community augmentation plan will be recommended by the Expert

Appraisal Committee. Accordingly, bank guarantee was imposed as per the

provisions of the Notification dated 1410312017 and there is no provision for

calculating environmental compensation in S.O. 804(E ) dated 1 4 / 03 120 17 .

6. It is submitted that the Answering respondent, in compliance of the

on'ble Tribunal order dated 24.05.202 I passed in Appeal No. 3412020 titled

Tanaji B. Gambhire vs. Chief Secretary, Gort. of Maharashtra &Ors has issued

the Standard Operating Procedure (SOP) dated 07.07.2021, for identification

and handling of violation cases under EIA Notification as amended. The SOP is

finalized by Regulatory Authority and the bank guarantee shall be deposited

Plan, and after the recommendation by the Regional office of the Ministry,

In view of the above, it is submitted that in the Notification dated 1410312017,

.1

6
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guided by the observations/decisions of the Hon'ble courts wherein principles

ofproportionality and polluters pay have been outlined. The guiding principles

for the SOP are reproduced below for ready reference:

I. Without prejudice to any other consequences, action has to be initiated

under section 15 read with section 19 of The Environment (Protection)

Act, 1986 against all violations.

II. Projects not allowable / permissible, for grant of EC, as per extant

regulations: To be demolished.

III. Projects allowable / permissible, if prior EC had been taken as per extant

regulations: To be closed until EC is granted (if no prior EC has been

taken) or to revert to permitted production level (in case prior EC

has been granted).

IV. Polluter pays: Violators to pay for violation period - proportionate to the

scale of project and extent of economic benefit derived due to operating

the project without EC or in violation of an existing EC.

V. Setting up a mechanism for reporting of violation to the regulatory

authority(ies).

As per the SOP, the project proponent will be required to submit a bank

guarantee equivalent to the amount of the Remediation Plan and Natural &

Community Resource Augmentation Plan with the CPCB or SPC

//

on whether it is appraised at Ministry or by SEIAA). The quantific
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liability will be recommended by the Expert Appraisal Committee (EAC)/State

level EAC and finalised by the concemed Regulatory Authority. In addition,

proponent is required to fumish the penalty equivalent to 1% ofthe total project

cost where operation has not commenced and l.25oh where operation have

commenced without EC.

7. In view of the above, it is submiued that while granting Environmental

Clearance under violation category as per EIA Notification, 2006 as amended,

the past violations are taken into consideration as per the procedure and

provisions laid down in the Notification vide S.O.804 (E) dated 14.03.2017 and

O.M. dated 07.07.2021.

8. It is submitted that the Environmental Clearance dated 3 1 . 12.20 19 has been

granted to the project in question by the SEIAA, Maharashtra and all

documents/reports related to grant of EC in question are with the SEIAA,

Maharashtra. In view of the same, the issue involved, and contentions raised by

the appel l4nt ought to be replied by the SEIAA, Maharashtra i.e. Respondent

9. It is submitted that the present counter affidavit may kindly be taken on

record and into consideration and the Hon'ble Tribunal may pass appropriate

q
..r. rrri'l

cFl

Copy of OM dated,07.07.2021 is annexed at Annexure-R-10/3.

No.7.

'+
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Order(s), direction(s) as deemed fit and proper under the facts and

circumstances of the present case.

10. That other/ancillary issues raised in the application under reply do not

pertain to the answering respondent. The Answering Respondent seeks leave to

make additional submissions, if required, during the course of the proceedings.

VERIFICATTON

Verified at Nagpur o., 2-dtti. day of December,2022 that the contents of

the above affidavit are correct to my knowledge and belief based on official

records and nothing material has been concealed therefrom.
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